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STATEMENT OF THE CASE
Nature Of The Case
Derek Preston Tucker appeals from his convictions for felony possession of a controlled
substance (methamphetamine) and misdemeanor possession of paraphernalia.
Statement Of The Facts And Course Of The Proceedings
Law enforcement arrested Tucker pursuant to a warrant. (Conf. Doc., p.7.) While
conducting a search incident to arrest, law enforcement found a black zippered pouch in Tucker’s
pocket. (Conf. Doc., p.7.) Inside the pouch, officers found a clear baggie with a crystalline
substance and a glass smoking pipe. (Conf. Doc., p.7.) The substance tested positive for
methamphetamine. (Conf. Doc., pp.7-8.) The state charged Tucker with felony possession of
methamphetamine and misdemeanor possession of paraphernalia. (R., pp.33-34.) The matter
proceeded to a jury trial. 1
Officer Joel Ellsworth testified that he went to the automotive business where Tucker
worked to serve a warrant for Tucker’s arrest. (Tr., p.85, Ls.2-12.) Officer John Trojacek
assisted Officer Ellsworth in the service of the warrant. (See Tr., p.106, L.22 – p.107, L.5.)
Officer Ellsworth made contact with Tucker and arrested him pursuant to the warrant. (Tr., p.86,
Ls.1-5.) Officer Ellsworth testified that Tucker appeared nervous and initially pulled away when
he was being handcuffed, but stopped immediately when told to. (Tr., p.92, Ls.7-9; p.93, L.1.)
However, Tucker did not appear to be under the influence and was otherwise compliant. (Tr.,
p.92, Ls.5-23.)

1

The first jury trial was held on November 12 and 13, 2019, and resulted in a hung jury. (See R.,
pp.68-77, 80.) Citations to the transcript refer to the transcript of the second trial, which took
place on January 21 and 22, 2020. (See R., pp.83-90.)
1

Officer Ellsworth performed a search of Tucker’s person incident to arrest. (Tr., p.86,
Ls.6-7.) In the right pocket of Tucker’s cargo shorts, Officer Ellsworth found a black zippered
pouch. (Tr., p.86, Ls.24-25.) Inside that pouch, Officer Ellsworth found a clear glass smoking
device and a plastic baggie containing a white crystalline substance. (Tr., p.86, L.25 – p.87, L.3.)
In Tucker’s other pockets, Officer Ellsworth found keys, a marker, and a makeup pen. (Tr., p.88,
Ls.6-9.)
Based on their training and experience, the officers suspected the crystal substance was
methamphetamine and believed the pipe was used for smoking methamphetamine. (Tr., p.87,
Ls.13-16; p.88, Ls.16-18; p.108, Ls.9-11.) Officer Ellsworth noted residue in the end of the glass
pipe. (Tr., p.87, Ls.9-12.) Officer Trojacek testified that slight discoloration and residue in the
pipe indicated it had been used. (Tr., p.112, Ls.2-8.) Officer Trojacek took possession of the
baggie with the crystal substance and the pipe, and sent them to the state lab for testing. (Tr.,
p.109, L.3 – p.110, L.1.) Kerry Hogan, a forensic scientist with the state lab, testified that she
tested the crystal substance. (See
- - Tr., p.131, L.25 – p.134, L.12.) Based on her testing, Hogan
concluded the substance contained methamphetamine. (Tr., p.134, Ls.13-18.) Hogan did not test
the residue in the glass pipe. (Tr., p.135, Ls.5-8.)
The jury found Tucker guilty on both counts. (R., p.92; Tr., p.174, Ls.15-25.) The
district court sentenced Tucker to five years with two years fixed, and suspended the sentence.
(R., pp.98-103; Tr., p.189, Ls.12-20.) Tucker filed a timely notice of appeal. (R., pp.111-12.)
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ISSUE
Tucker states the issue on appeal as:
Whether there was not sufficient evidence to support Mr. Tucker’s convictions for
possession of drugs and drug paraphernalia.
(Appellant’s brief, p.3.)
The state rephrases the issue as:
Has Tucker failed to show that the evidence presented at trial was insufficient to support
his convictions for possession of methamphetamine and possession of paraphernalia?
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ARGUMENT
Tucker Has Failed To Show That The Evidence Presented At Trial Was Insufficient To Support
His Convictions For Possession Of Methamphetamine And Possession Of Paraphernalia
A.

Introduction
Tucker argues there was insufficient evidence to support his convictions for possession of

methamphetamine and possession of paraphernalia. Tucker challenges the sufficiency of the
evidence related only to his knowledge that the substance found on his person was
methamphetamine and his intent to use the paraphernalia. 2 (Appellant’s brief, pp.4-9.) The
evidence at trial was sufficient to support the jury’s verdicts on each count. Tucker’s actual
possession of methamphetamine in a plastic baggie alongside a used methamphetamine pipe, all
found in a zippered pouch on his person in his shorts pocket, is sufficient evidence from which
the jury reasonably inferred that Tucker had knowledge of the nature of the items and intended to
use the paraphernalia with a controlled substance.
B.

Standard Of Review
“This Court ‘will uphold a judgment of conviction entered upon a jury verdict so long as

there is substantial evidence upon which a rational trier of fact could conclude that the
prosecution proved all essential elements of the crime beyond a reasonable doubt.’” State v.
Kralovec, 161 Idaho 569, 572, 388 P.3d 583, 586 (2017) (quoting State v. Severson, 147 Idaho
694, 712, 215 P.3d 414, 432 (2009).

This Court “view[s] the evidence in the light most

2

Tucker concedes that the substance found in the baggie in his pocket was methamphetamine
and does not dispute that the pipe could be used to smoke methamphetamine. (Appellant’s brief,
pp.4-9.)
4

favorable to the prosecution in determining whether substantial evidence exists” and “will not
substitute [its] own judgment for that of the jury on matters such as the credibility of witnesses,
the weight to be given to certain evidence, and the ‘reasonable inferences to be drawn from the
evidence.’” Severson, 147 Idaho at 712, 215 P.3d at 432 (quoting State v. Sheahan, 139 Idaho
267, 285, 77 P.3d 956, 974 (2003)).
C.

The Evidence Presented At Trial Was Sufficient To Uphold The Jury’s Verdict
“Evidence is substantial if a ‘reasonable trier of fact would accept it and rely upon it in

determining whether a disputed point of fact has been proven.’” Id. (quoting State v. Mitchell,
130 Idaho 134, 135, 937 P.2d 960, 961 (Ct. App. 1997) (brackets omitted)). “Substantial
evidence may exist even when the evidence presented is solely circumstantial or when there is
conflicting evidence.” State v. Southwick, 158 Idaho 173, 178, 345 P.3d 232, 237 (Ct. App.
2014). “In fact, even when circumstantial evidence could be interpreted consistently with a
finding of innocence, it will be sufficient to uphold a guilty verdict when it also gives rise to
reasonable inferences of guilt.” Id. “When considering trial evidence and reaching a verdict,
jurors are permitted to take into account matters of common knowledge and experience.” State
v. Espinoza, 133 Idaho 618, 622, 990 P.2d 1229, 1233 (Ct. App. 1999).
Possession of paraphernalia requires the state to prove that the defendant possessed with
the intent to use paraphernalia to “plant, propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal,
inject, ingest, inhale, or otherwise introduce into the human body a controlled substance.” I.C.
§ 37-2734A(1); see also State v. Mann, 162 Idaho 36, 43 n.2, 394 P.3d 79, 86 n.2 (2017).
Similarly, to prove possession of a controlled substance, the state must prove the defendant had
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knowledge that he or she was in possession of the substance. 3 State v. Blake, 133 Idaho 237,
240, 985 P.2d 117, 120 (1999); State v. Armstrong, 142 Idaho 62, 64, 122 P.3d 321, 323 (Ct.
App. 2005). The requisite knowledge of the presence of a controlled substance or intent to use
the paraphernalia may be proved by direct evidence or may be inferred from the circumstances.
See Armstrong, 142 Idaho at 64, 122 P.3d at 323. Actual possession of contraband is a sufficient
circumstance from which a reasonable juror may infer the defendant’s knowledge of the item or
substance. Cf. State v. Slawson, 124 Idaho 753, 757, 864 P.2d 199, 203 (Ct. App. 1993)
(“Possession of recently stolen property is a circumstance from which a trier of fact may infer
knowledge of its stolen character.”); United States v. Magallon-Jimenez, 219 F.3d 1109, 1113
(9th Cir. 2000) (knowledge and intent to distribute may be inferred from possession of large
quantity of drugs).
The evidence put on at trial, viewed in the light most favorable to the prosecution and
with deference to the reasonable inferences drawn by the jury in favor of its verdict, is sufficient
to uphold Tucker’s convictions. The state put forth evidence that Tucker was arrested at his
place of work pursuant to a warrant. (Tr., p.85, Ls.2-12; p.86, Ls.1-5.) Officer Ellsworth
testified that he searched Tucker pursuant to that arrest. (Tr., p.86, Ls.6-7.) Tucker initially
attempted to pull away but was instructed to stop and remained compliant thereafter. (Tr., p.92,
Ls.8-19.) Tucker was carrying a black zippered pouch on his person in the pocket of his shorts.
(Tr., p.86, Ls.24-25.)

The uncontroverted testimony of Officers Ellsworth and Trojacek

3

Tucker does not dispute that the jury was properly instructed on the knowledge or intent
elements of each charge. The district court instructed the jury that in order to find Tucker guilty
of possession of methamphetamine it must find that he knew the substance was
methamphetamine or believed it was a controlled substance, and that in order to find him guilty
of possession of paraphernalia it must find that he possessed the pipe and/or the baggie with the
intent to inhale and/or store a controlled substance. (Tr., p.149, Ls.22-24; p.150, Ls.20-24.)
6

established that the zippered pouch contained a baggie of methamphetamine and a glass pipe.
(Tr., p.86, L.25 – p.87, L.3; p.108, Ls.4-8.) A forensic scientist confirmed that the substance in
the baggie was methamphetamine. (Tr., p.134, Ls.13-18.) Both officers identified the glass pipe
as one used to smoke methamphetamine. (Tr., p.87, Ls.4-24; p.108, Ls.9-23.) Both observed
that the pipe was burnt at the end and contained residue, consistent with having been used in that
manner. (Tr., p.87, Ls.9-12; p.112, Ls.2-20.)
From this evidence, the jury reasonably inferred that Tucker had knowledge of the items
he was carrying on his person in the pocket of his pants. That inference is supported by the fact
that Tucker was in actual possession of both a baggie of methamphetamine and a used
methamphetamine pipe. Common knowledge and experience supports that people generally
don’t get dressed only to unwittingly find methamphetamine kits in their pockets; at the very
least, the presence and weight of such items would be noticed. There was no evidence presented
to rebut the common sense inference that Tucker knew what was in his pocket; there was no
evidence that his clothing belonged to someone else, the black zippered pouch belonged to
someone else, or that someone asked him to hold onto it. The evidence presented at trial is
sufficient to support the jury’s inference and finding that Tucker knew the substance was
methamphetamine.
Further, the jury reasonably inferred that Tucker intended to use the paraphernalia by
using the baggie to store methamphetamine and/or using the pipe to inhale methamphetamine.
Each inference is supported by the facts presented: the baggie was being used to store
methamphetamine within the pouch in Tucker’s pocket at the time of his arrest; and the pipe was
the type used to smoke methamphetamine, had been used before, and was being carried on
Tucker’s person alongside a baggie of methamphetamine.

7

Nonetheless, Tucker argues the evidence was insufficient to uphold his convictions. 4
(Appellant’s brief, pp.4-9.) First, Tucker addresses cases of constructive possession to support
his claim. (See Appellant’s brief, pp.5-6, n.3.) Because Tucker was in actual possession of the
methamphetamine, the state did not need to prevail on a constructive possession theory. See
State v. Gomez, 126 Idaho 700, 706, 889 P.2d 729, 735 (Ct. App. 1994). However, even under a
constructive possession theory, the state prevails.

“Constructive possession of a controlled

substance exists where a nexus between the accused and the substance is sufficiently proven so
as to give rise to the reasonable inference that the accused was not simply a bystander but, rather,
had the power and intent to exercise dominion and control over the substance.” Southwick, 158
Idaho at 178, 345 P.3d at 237. It is hard to imagine how much clearer evidence could be that
Tucker was not some bystander, but instead had exclusive power, dominion, and control over the
methamphetamine and paraphernalia kept on his person in his pocket.
Tucker then turns to Indiana case law to support his assertion that the state’s evidence
was insufficient. (See Appellant’s brief, pp.6-8 (citing Taylor v. State, 267 N.E.2d 383 (Ind.
1971) and Stevens v. State, 275 N.E.2d 12 (Ind. 1971)).) However, those cases are easily
distinguishable.

Both Taylor and Stevens dealt with paraphernalia charges arising from

4

With respect to his conviction for possession of paraphernalia, Tucker challenges only the
evidence that he intended to use the pipe to inhale a controlled substance; Tucker has made no
argument regarding the alternative possible basis of his conviction—that he possessed a baggie
with the intent to store a controlled substance. (R., p.34; see also Tr., p.150, Ls.20-24.) Tucker
has waived the argument by failing to make it in his opening brief. See Bettwieser v. New York
Irrigation Dist., 154 Idaho 317, 323, 297 P.3d 1134, 1140 (2013). Because Tucker does not
challenge one of the two bases on which the jury could have found him guilty of possession of
paraphernalia, this Court should affirm his conviction. See State v. Cortez, 135 Idaho 561, 564,
21 P.3d 498, 501 (Ct. App. 2001).
8

shoplifting arrests; the defendants were not also charged with or found in possession of
controlled substances. Taylor, 267 N.E.2d at 383-84; Stevens, 275 N.E.2d at 386-87. In both
cases, the Indiana court noted that a defendant’s mere possession of items which could be used to
ingest drugs was insufficient on its own to prove the defendant intended to do so. Taylor, 267
N.E.2d at 385; Stevens, 275 N.E.2d at 389. The Stevens court recognized that evidence of past
use could be sufficient evidence of intent. Stevens, 275 N.E.2d at 388-89. However, neither
case addressed whether a defendant’s actual possession of paraphernalia coupled with possession
of a controlled substance would be sufficient evidence from which a jury could reasonably infer
the requisite knowledge or intent.
Here, the state charged Tucker with both possession of paraphernalia and possession of
methamphetamine. The state proved that Tucker actually possessed both methamphetamine and
paraphernalia—the methamphetamine, baggie, and pipe were all found in a black zippered pouch
in a pocket of Tucker’s shorts. The state presented evidence that the methamphetamine was
being stored in the plastic baggie. The state presented evidence that the pipe was the type used to
smoke methamphetamine and had burnt residue at one end, which indicated the pipe had been
used to inhale a controlled substance, most likely methamphetamine. Uncontroverted evidence
that Tucker was carrying a zippered pouch containing a baggie of methamphetamine and a used
methamphetamine pipe on his person in the pockets of his shorts while at work was sufficient
evidence from which the jury could infer that Tucker knew what was in his pocket and intended
to use it. See Magallon-Jimenez, 219 F.3d at 1114 (“Magallon had actual possession of the
contraband during its active transportation. One would have had to have been ‘born yesterday’
not to regard the facts in this case as a highly incriminating scenario.”). Therefore, Tucker has
failed to show the evidence was insufficient to support the jury’s verdict.
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CONCLUSION
The state respectfully requests this Court to affirm Tucker’s judgment of conviction.
DATED this 23rd day of February, 2021.

/s/ Kacey L. Jones
KACEY L. JONES
Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 23rd day of February, 2021, served a true and
correct copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by means
of iCourt File and Serve:
BRIAN R. DICKSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

KLJ/dd

/s/ Kacey L. Jones
KACEY L. JONES
Deputy Attorney General
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